
 
Regular Council Meeting 
November 19, 2019 – 6:00 p.m. 

Council Chambers, 1301 Second Ave., Conway, SC 
 

A. Call to Order                              Johnny Gardner, Chairman 
B. Invocation                                                                           Mr. Vaught 
C. Pledge of Allegiance                                               Mr. Hardee 
D. Public Input 
E. Approval of Agenda Contents 
F.    Approval of Minutes:  Regular Meeting, November 5, 2019       
________________________________________________________________________________________________________ 
 
G.  CONSENT AGENDA 

 
1. Third Reading – Ordinance 92-19 to authorize and approve the execution and delivery of a Fee Agreement between Horry 

County and Project Down; to provide for the provision of infrastructure improvement credits; and to provide for other matters 
related thereto. 

 
2. Third Reading – Ordinance 93-19 to amend the Index Map of the official map ordinance adding the Conway Perimeter Road to 

the Horry County Official Index map. (Favorable, I&R Comm) 
 

3. Third Reading – Ordinance 94-19 to amend the Zoning Ordinance pertaining to value added processing. (Favorable, I&R 
Comm) 

 
4. Third Reading – Ordinance 95-19 to amend the Zoning Ordinance pertaining to building height and setback compliance 

regarding the elevation of structures within special flood hazard areas. (Favorable, I&R Comm) 
 

5. Third Reading – Ordinance 96-19 to amend the Zoning Ordinance pertaining to commercial zoning districts. (Favorable, I&R 
Comm) 

 
6. Third Reading – Ordinance 97-19 to amend the Zoning Ordinance pertaining to open yard storage. (Favorable, I&R Comm) 

 
7. Third Reading – Ordinance 105-19 amending the Horry County Code of Ordinances in the continued effort to reduce the 

incidents of false alarms in Horry County. (Mr. Carotti) 
 

8. Third Reading – Ordinance 106-19 to establish a joint county industrial and business park to be known as the Georgetown 
County Project Eagle Joint County Industrial and Business Park in conjunction with Georgetown County, such park to be 
geographically located in Georgetown County; to authorize the execution and delivery of a written park agreement with 
Georgetown County as to the requirement of payments of fee in lieu of ad valorem taxes with respect to park property; to provide 
for the distribution of revenues from the park with Georgetown County; and other matters related thereto. (Mr. Carotti) 

 
9. Third Reading of the following Ordinances to approve the request to amend the official zoning maps: 

 Ord 87-19    Rowe Professional Services, agent for Clearwell LLC (Mr. Bellamy) 
 Ord 88-19    Venture Engineering, agent for Horry Furniture Co. (Mr. Vaught) 
 Ord 89-19    G3 Engineering, agent for Robert Floyd Jr. (Mr. Allen) 
 Ord 98-19    Sandra Jones & Lee Edge (Mr. Worley) 
 Ord 99-19    DRG LLC, agent for Waterway Plantation Multi-family PDD (Mr. Howard) 
 Ord 100-19  DDC Engineers, agent for Rebecca & Robert Collins (Mr. Crawford) 
 Ord 101-19  DDC Engineers, agent for Rebecca Collins (Mr. Crawford) 
 Ord 102-19  Rowe Professional Services, agent for Omero Loredo Ibanez (Mr. Crawford) 
 Ord 103-19  Venture Engineering, agent for Pamela Dawn Squires (Mr. Bellamy) 
 Ord 104-19  Rowe Professional Services, agent for Vivian & Charles Brown (Mr. Allen) 
 

10. First Reading – Ordinance 108-19 to amend the Zoning Ordinance pertaining to the rural tourism permit. (Planning Staff) 
 
11. First Reading of the following Ordinances to approve the request to amend the official zoning maps: 

 Ord 109-19  Jeff Miller, agent for Chase Storage LLC, Carolina Forest Storage PDD Amendment (Messrs. Howard/Disabato) 
 Ord 110-19  DDC Engineers, agent for FTTP Bishop Parkway LLC, Fantasy Harbour PDD Amendment (Mr. Loftus) 
 Ord 111-19  Gary Ward, agent for Entity Properties LLC (Mr. Loftus) 
 Ord 112-19  Robert Guyton, agent for Pure Assets LLC (Mr. Crawford) 
 Ord 113-19  South Causeway Builders LLC (Mr. Bellamy) 
 Ord 114-19  George Raymond Suggs (Mr. Prince) 
 Ord 115-19  John & Donna Coughlin (Mr. Hardee) 
 Ord 116-19  Kimberley Payne (Mr. Allen) 
 
12. First Reading – Ordinance 119-19 approving the abandonment, conveyance, and removal from the county’s maintenance 

system a remnant portion of the right-of-way of Bertie Road and to deed back the remnant to the adjacent property owner and 
authorizing the county administrator to execute a quit-claim deed on behalf of Horry County. (Favorable, I&R Comm) 

 
 
 



 
 
 
13. First Reading – Ordinance 120-19 approving and authorizing the county administrator to execute a lease agreement with 

Metglas, Inc. for warehouse property located in the Atlantic Center. (Favorable, I&R Comm) 
 
14. Resolution R-128-19 to opt out of the nationwide class certified for negotiation purpose in the In Re National Prescription Opiate 

Litigation. (Mr. Carotti) 
 
15. Resolution R-129-19 to express Horry County’s request for the SC General Assembly to enact laws to better protect historical 

monuments and markers. (Favorable, I&R Comm) 
 
16. Resolutions accepting roads and drainage into the county system at the following locations: (Favorable, I&R Comm) 

 R-130-19  Clear Pond M250 & M260 Phase 2 
 R-131-19  Clear Pond M250 & M260 Phase 3 
 R-132-19  Sierra Woods Phase 1 
 
17. Board Appointments: Thomas Mezzapelle to the Parks & Open Space Board (Mr. Prince); Hillary Howard to the Museum Board 

of Trustees (Mr. Gardner) 
  

 
H.   PRESENTATIONS / RESOLUTIONS     
 
18. Presentation of Certificates of Appreciation to Horry County Sheriff’s Office by Mt. Calvary Missionary Baptist Church. (Rev. 

Smith) 
 
 
I. READING OF ORDINANCES   
 
19. Second Reading and Public Hearing – Ordinance 107-19 approving and authorizing the county administrator to execute a 

shuttle contract agreement amendment with Republic Parking to extend the contract termination date to July 31, 2021. 
(Favorable, Transportation Comm) 

 
20. First Reading – Ordinance 117-19 to approve the request of Christopher Steele, agent for Thomas Pate, to amend the official 

zoning maps. (Planning Commission recommends disapproval.) (Mr. Crawford) 
 
21. First Reading – Ordinance 118-19 to approve the request of Ed Hardee, agent for Palmetto Synergistic Research LLC, to amend 

the official zoning maps. (Planning Commission recommends disapproval.) (Mr. Allen) 
 

 
J. ANNOUNCEMENTS  
  
22. Approval of the 2020 Council Meeting Dates. 
 
K.   Memorial Dedication: Rosemary Toth  
 
L.   Upcoming Meetings – Dates/times of meetings subject to change: 
  

Council Meetings I&R Committee Public Safety Comm. Administration Comm  
Dec 10, 6:00 p.m. Dec 17, 9 a.m. Dec 17, 2 p.m. Dec 3, 2:00 p.m.  

Imagine 2040 Plan 
Workshop 
Nov 21, 2:00 p.m. 

Fall Budget Retreat 
Dec 12-13, all day 

Transportation Comm 
No meeting in Dec 

  

 

M.   EXECUTIVE SESSION:  Receipt of legal advice relating to pending “Hospitality Fee” litigation and SCDOT Financial Participation 
Agreement. 

23.   Vote:  Regarding SCDOT Financial Participation Agreement. 

ADJOURN 
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STATE OF SOUTH CAROLINA  )    ORDINANCE 92-19 

      ) 

COUNTY OF HORRY   ) 

 
AN ORDINANCE TO AUTHORIZE AND APPROVE THE EXECUTION AND DELIVERY OF 

A FEE AGREEMENT BETWEEN HORRY COUNTY, SOUTH CAROLINA AND PROJECT 

DOWN; TO PROVIDE FOR THE PROVISION OF INFRASTRUCTURE IMPROVEMENT 

CREDITS; AND TO PROVIDE FOR OTHER MATTERS RELATED THERETO. 

 
By the power and authority granted to the Horry County Council by the Constitution of the State of South 
Carolina, and the powers granted to the County by the General Assembly of the State, it is ordained and 
enacted that: 
 
 Section 1. Findings and Determinations 

 
Council finds and determines that: 
 
 (a) Horry County, South Carolina (the “County”) acting by and through its County Council 
(the “Council”), is authorized and empowered under and pursuant to the provisions of the Code of Laws 
of South Carolina 1976, as amended (the “Code”), and specifically Title 12, Chapter 44 of the Code (the 
“Fee in lieu of Tax Simplification Act” or “FILOT Act”), Section 12-44-70 of the FILOT Act and Section 
4-29-68 of the Code (the “Infrastructure Improvement Credit Act”) (collectively, the FILOT Act and the 
Infrastructure Improvement Credit Act are referred to as the “Act”), to enter into agreements with 
business and industry, to offer certain privileges, benefits, and incentives as inducements for economic 
development within the County whereby the industry would pay fees in lieu of ad valorem taxes (“FILOT 
Payments”) with respect to qualified business and industrial projects; to provide infrastructure 
improvement credits against the FILOT Payments for reimbursement in respect of investment in certain 
infrastructure enhancing the economic development of the County, including land and improvements to 
real property; through all such powers the industrial development of South Carolina will be promoted and 
trade developed by inducing manufacturing and commercial enterprises to locate or remain and expand in 
South Carolina and thus utilize and employ the workforce, products and resources of South Carolina and 
benefit the general public welfare of the County by providing services, employment, recreation or other 
public benefits not otherwise adequately provided locally; and  
 
 (b) Project Down, a _____________ corporation (the “Company”) is considering the 
investment in a _____________ facility in the County, and the Company anticipates that, should its plans 
proceed as expected, its investment in the Project will equal or exceed $11,642,778 and will result in the 
creation by Company of at least 50 new full-time jobs within the County; 
 
 (c) Company has caused to be prepared and presented the form of the Fee Agreement by and 
between the County and Company (the “Fee Agreement”), which provides for FILOT Payments utilizing 
a 6% assessment ratio for a period of 20 years for the Project or each component thereof placed in service 
during the initial investment period (and any extension to which the parties agree) and which provides for 
infrastructure improvement credits; and 
 
 (d) it appears that the Fee Agreement attached to this ordinance is in appropriate form and is 
an appropriate instrument to be executed and delivered by the County for the purposes intended. 
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 Section 2. Statutory Findings  
 
As contemplated, in part, by Section 12-44-40(I) of the FILOT Act, based on information provided to the 
County by the Company, the County makes the following findings and determinations: 
 

(a) The Project will constitute a “project” as referred to and defined in the FILOT Act; and 
 

(b) The Project, and the County’s actions herein, will subserve the purposes of the FILOT 
Act; and 
 

(c) The Project is anticipated to benefit the general public welfare of the State and the 
County by providing services, employment, recreation, or other public benefits not 
otherwise adequately provided locally; and  

 
(d) The Project gives rise to no pecuniary liability of the County or any incorporated 

municipality or a charge against the general credit or taxing power of either; and 
 

(e) The purposes to be accomplished by the Project, i.e., economic development, creation of 
jobs, and addition to the tax base of the County, are proper governmental and public 
purposes; and 
 

(f) The benefits of the Project are greater than the costs. 
 
 Section 3. Approval of Fee Agreement 

 
The Fee Agreement, attached to this ordinance as Exhibit A (the “Fee Agreement”), is authorized, ratified 
and approved, and all the provisions, terms, and conditions thereof are authorized, ratified and approved 
and the Fee Agreement is incorporated herein by reference as if the Fee Agreement were set out in this 
ordinance in its entirety.  The Council Chairman is authorized, empowered, and directed to execute the 
Fee Agreement in the name of and on behalf of the County, and thereupon to cause the Fee Agreement to 
be delivered to the Company.  The Clerk to Council is authorized, empowered and directed to attest the 
Fee Agreement.  The Fee Agreement is to be in substantially the form as attached to this ordinance and 
hereby approved, with such changes therein as shall not be materially adverse to the County and as shall 
be approved by the officials of the County executing the same, upon the advice of counsel to the County, 
such official’s execution thereof to constitute conclusive evidence of such official’s approval of any and 
all changes or revisions therein from the form of the Fee Agreement attached to this ordinance. 
 
 Section 4. Authority to Act 

 

The Council Chairman, the County Administrator, the Clerk to Council, and any other appropriate official 
of the County, for and on behalf of the County, are hereby each authorized, empowered, and directed to 
do any and all things necessary or proper to effect the performance of all obligations of the County under 
and pursuant to the Fee Agreement. 
 
 Section 5. Severability 

 

If a section, phrase, sentence, or portion of this ordinance is for any reason held invalid or 
unconstitutional by any court of competent jurisdiction, the invalid or unconstitutional portion is deemed 
a separate, distinct, and independent provision, and the holding shall not affect the validity of the 
remaining portions of this ordinance. 
 



Section 6. Conflicting Provisions 

To the extent this ordinance contains provisions that conflict with provisions contained elsewhere in the 
Horry County Code or other County ordinances and resolutions, the provisions contained in this 
ordinance supersede all other provisions and this ordinance is controlling. 

Section 7. Effective Date 

This ordinance is effective upon third reading. 

AND IT IS SO ORDAINED, ENACTED AND ORDERED this 19th day of November, 2019. 

Attest: 

HORRY COUNTY COUNCIL 

Johnny Gardner, Chairman 

Harold G. Worley, District 1 
Dennis DiSabato, District 3 
Tyler Servant, District 5 
Orton Bellamy, District 7 
W. Paul Prince, District 9 
Al Allen, District 11 

Bill Howard, District 2 
Gary Loftus, District 4 
Cam Crawford, District 6 
Johnny Vaught, District 8 
Danny Hardee, District 10 

Patricia S. Hartley, Clerk to Council 

First Reading: 
Second Reading: 
Third Reading: 

Public Hearing: 
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October 15, 2019 
November 5, 2019 
November 19, 2019 

November 5, 2019 
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Exhibit A to Ordinance 92-19 

 

FEE AGREEMENT 

BETWEEN 

 HORRY COUNTY, SOUTH CAROLINA, AND PROJECT DOWN 

  

See attached. 
 

THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK. 
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Draft October 7, 2019 
 

 
 

FEE AGREEMENT 

 

between 

 

HORRY COUNTY, SOUTH CAROLINA 

 

and 

 

PROJECT DOWN 

Dated as of _______________ __, 2019 
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FEE AGREEMENT 

This FEE AGREEMENT (the “Agreement”), is dated as of _________ __, 2019, and is 
between HORRY COUNTY, SOUTH CAROLINA (the “County”), a body politic and corporate 
and a political subdivision of the State of South Carolina, and Project Down, a ______________ 
corporation (“Company”). 

R E C I T A L S 

WHEREAS,  the County, acting by and through its County Council (the “Council”), is 
authorized and empowered under and pursuant to the provisions of the Code of Laws of South 
Carolina 1976, as amended (the “Code”), and specifically Title 12, Chapter 44 of the Code (the 
“Fee in Lieu Tax Simplification Act” or “FILOT Act”), and Section 12-44-70 of the FILOT Act 
and Section 4-29-68 of the Code (the “Infrastructure Improvement Credit Act”) (collectively, the 
FILOT Act and the Infrastructure Improvement Credit Act are referred to the “Act”): (i) to enter 
into agreements with certain investors to construct, operate, maintain, and improve such projects 
through which the economic development of the State of South Carolina (the “State”) will be 
promoted and trade developed by inducing manufacturing and commercial enterprises to locate 
and remain in the State and thus utilize and employ the workforce, agricultural products, and 
natural resources of the State; (ii) to covenant with such investors to accept certain fee in lieu of 
ad valorem tax (“FILOT”) payments with respect to a project; and (iii) to provide infrastructure 
improvement credits; and 

WHEREAS, the Company is considering the investment in a ___________________ 
facility in the County and the Company anticipates that, should its plans proceed as expected, its 
investment in the expansion will equal or exceed $11,642,778 and will result in the creation by 
Company of at least 50 new full-time jobs within the County; and 

WHEREAS, the County has determined that the Project, as defined below, will subserve 
the purposes of the Act and has made certain findings pertaining thereto in accordance with the 
Act; and 

WHEREAS, the County has determined it is in the best interest of the County to enter 
into this Agreement with the Company, subject to the terms and conditions set forth herein and, 
by Ordinance __-19 enacted on ______________ __, 2019 (the “Ordinance”), Council approved 
the form, terms and conditions of this Agreement. 

A G R E E M E N T 

NOW, THEREFORE, in consideration of the premises; the potential investment and jobs 
to be created, or caused to be created, by the Company which contributes to the tax base and the 
economic welfare of the County; the respective representations, benefits and agreements 
hereinafter contained; and for other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the County and Company agree as follows: 
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ARTICLE I 
 

DEFINITIONS 

Section 1.01. Definitions.  In addition to the words and terms elsewhere defined in 
this Agreement, the following words and terms as used herein and in the preambles hereto shall 
have the following meanings unless the context or use indicates another or different meaning or 
intent. 

“Act” shall mean, collectively, the FILOT Act and the Infrastructure Improvement Credit 
Act. 

“Administration Expenses” shall mean the reasonable and necessary expenses incurred 
by the County in the fulfillment of its obligations under this Agreement and in the 
implementation and administration of its terms and provisions, including reasonable attorneys’ 
fees, but excluding any expenses incurred by the County in defending suits brought by the 
Company or any other Sponsor or Sponsor Affiliate under Section 8.04 hereof; provided, that the 
County shall have furnished to the Company an itemized statement of all expenses incurred. 
Nothing herein shall be construed as prohibiting the County from engaging the counsel of its 
choice for matters deemed necessary and prudent by the County.  

“Affiliate” shall mean any corporation, limited liability company, partnership or other 
Person or entity which owns all or part of the Company or any other Co-Investor, as the case 
may be, or which is owned in whole or in part by the Company or any other Co-Investor, as the 
case may be, or by any partner, shareholder or owner of the Company or any other Co-Investor, 
as the case may be. 

 “Agreement” shall mean this Fee Agreement as originally executed and from time to 
time supplemented or amended as permitted herein. 

“Code” shall mean the Code of Laws of South Carolina 1976, as amended, unless the 
context clearly requires otherwise. 

“Co-Investor” shall mean each of the Company and any other Sponsor or Sponsor 
Affiliate within the meaning of Sections 12-44-30(19) and (20) of the FILOT Act, any Affiliate 
of the Company or of any such other Sponsor or Sponsor Affiliate, any developer in a build-to-
suit arrangement with respect to the Project, any lessor of equipment or other property 
comprising a part of the Project, and any financing entity or other third party investing in, or 
providing funds, for the Project.  The Company shall notify the County in writing of the identity 
of any other Sponsor, Sponsor Affiliate or Co-Investor and shall, to the extent the Company and 
any such Co-Investor intend to extend the benefits of the FILOT to property owned by such Co-
Investor pursuant to Section 6.02 hereof, comply with any additional notice requirements, or 
other applicable provisions, of the FILOT Act.  As of the date of original execution and delivery 
of this Agreement, the Company is the only Co-Investor. 

“Commencement Date” shall mean the last day of the property tax year during which 
economic development property is placed in service, except that this date must not be later than 
the last day of the property tax year which is three years from the year in which the County and 
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Company or Sponsor entered into this Agreement. 

“Company” shall mean Project Down, a __________ corporation, and any surviving, 
resulting, or transferee entity in any merger, consolidation or transfer of assets permitted under 
Sections 4.05 or 6.01 hereof or any other assignee hereunder which is designated by the 
Company and approved by the County. 

“County” shall mean Horry County, South Carolina, a body politic and corporate and a 
political subdivision of the State, and its successors and assigns. 

“Council” shall mean the governing body of the County and its successors. 

“Deficiency Payment” shall have the meaning specified in Section 5.01(e) hereof. 

“Department of Revenue” shall mean the South Carolina Department of Revenue and 
any successor entity thereto. 

“Event of Default” shall mean an Event of Default, as set forth in Section 8.01 hereof. 

“Existing Property” shall mean property proscribed from becoming FILOT Property 
under this Agreement pursuant to Section 12-44-110 of the FILOT Act, including without 
limitation property which has been subject to ad valorem taxes in the State prior to 
commencement of the Investment Period and property included in the Project as part of the 
repair, alteration, or modification of such previously taxed property; provided, however, that 
Existing Property shall not include: (a) the Land; (b) property acquired or constructed by or on 
behalf of the Company or any other Sponsor or Sponsor Affiliate during the Investment Period 
which has not been placed in service in this State prior to the commencement of the Investment 
Period notwithstanding that ad valorem taxes have heretofore been paid with respect to such 
property, or property which has been placed in service in the State pursuant to an inducement 
agreement or other preliminary approval by the County, prior to the execution of this Agreement 
pursuant to Section 12-44-40(E) of the FILOT Act; (c) property purchased by or on behalf of the 
Company or any other Sponsor or Sponsor Affiliate during the Investment Period in a transaction 
other than between any of the entities specified in Section 267(b) of the Internal Revenue Code, 
as defined under Chapter 6 of Title 12 of the Code as of the time of the transfer, to the extent that 
the Company or such other Sponsor or Sponsor Affiliate invests, or causes to be invested, at least 
an additional $45,000,000 in the Project, exclusive of the property identified in this item (c); or 
(d) modifications which constitute an expansion of the real property portion of Existing Property, 
all as determined pursuant to Section 12-44-110 of the Negotiated FILOT Act.   

“FILOT” shall mean fee in lieu of ad valorem property taxes. 

“FILOT Act” shall mean Title 12, Chapter 44 of the Code, as amended. 

“FILOT Payment” or “FILOT Payments” shall mean the FILOT due pursuant to Section 

5.01 hereof with respect to that portion of the Project consisting of FILOT Property which 
qualifies pursuant to the FILOT Act for the negotiated assessment ratio and millage rate 
described in Section 5.01(b)(ii) hereof. 
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“FILOT Property” shall mean all property qualifying for the FILOT as economic 
development property within the meaning of Section 12-44-30(6) of the FILOT Act, including, 
without limitation, each item of real and tangible personal property comprising the Project which 
is placed in service prior to the end of the Investment Period and which meets the requirements 
of Sections 12-44-30(6) and 12-44-40(C) of the FILOT Act, together with all Replacement 
Property, but excluding any Non-Qualifying Property and any Released Property. 

“Infrastructure Costs” shall mean the costs of designing, acquiring, constructing, 
improving, or expanding the infrastructure serving the Project, and the improved and 
unimproved real property, buildings, and structural components of buildings and the personal 
property including machinery and equipment (all as described in Section 4-29-68(A)(2)(i)(a) and 
(b) of the Code), used in the operation of the Project. 

“Infrastructure Improvement Credits” shall mean a credit against FILOT Payments to 
the County made by the Company pursuant to Section 5.02 hereof and as authorized by Section 
12-44-70 of the Act, and in the amounts provided in Section 5.02 hereof. 

“Investment Period” shall mean the period beginning with the first day that economic 
development property is purchased or acquired and ending five years after the Commencement 
Date, provided, that if the Minimum Contractual Investment Requirement is satisfied, the period 
for completion of the Project may be extended, upon approval of such extension by Council in its 
sole discretion, to a period not to exceed the tenth anniversary of the end of the property tax year 
in which the initial property comprising a portion of the Project is placed in service, in order to 
also extend the benefits of the FILOT to investment in the Project made during the extended 
period. 

“Job Compliance Period” shall mean the period coinciding with the Investment Period 
and any year thereafter in which the Company is receiving an Infrastructure Improvement Credit. 

“Land” shall mean the land upon which the Project is or will be located, as described in 
Exhibit A attached hereto, as Exhibit A may be supplemented from time to time in accordance 
with the provisions hereof. 

“Minimum Contractual Investment Requirement” shall mean investment in the Project of 
at least $11,642,778 (without regard to subsequent depreciation or other diminution in value) by 
the Company and all Co-Investors, in the aggregate, by the end of the Investment Period and 
maintained thereafter in any year in which Company is receiving an Infrastructure Improvement 
Credit, without regard to subsequent depreciation or other diminution in value, by the Company 
and all Co-Investors, in the aggregate. 

“Minimum Job Requirement” shall mean the creation of at least fifty (50) new, full-time 
jobs, with (i) an average hourly wage of at least thirty dollars ($30.00) per hour, when including 
overtime, bonuses and all other forms of actual pre-tax and post-tax monetary compensation and 
(ii) benefits such as health care benefits, in the County by the Company and any Co-Investors, in 
the aggregate, within the Job Compliance Period.  Benefits shall not be included in the 
computation of average hourly wage.  The computation of the average hourly wage shall be 
made by adding together the annual paid, or to be paid, wages, including overtime, bonuses and 
all other forms of actual pre-tax and post-tax monetary compensation with respect to the fifty 



Fee Agreement 
Horry County, South Carolina, and Project Down 

Page 5 of 27 
   
 

 

(50) highest paying jobs created within the period set forth above in the County, in the aggregate, 
and dividing that sum by the total number of hours worked, or to be worked, for that 
compensation, in the aggregate, assuming a two-thousand (2,000) hour work year.  For purposes 
of calculating the number of new jobs, it shall be presumed that the Company had zero (0) jobs 
in the County as of _________ __, 2019.  

“Minimum Statutory Investment Requirement” shall mean investment in the Project of 
not less than $2,500,000 within the period beginning with the first day in which the initial 
property comprising a portion of the Project is placed in service and ending on the last day of the 
fifth property tax year following the property tax year the initial property is placed in service, as 
required by Section 12-44-30(14) of the FILOT Act, which investment amount shall be 
calculated in accordance with Section 12-44-130 of the FILOT Act and Section 6.02 hereof in 
determining whether the Company and any other Sponsor or Sponsor Affiliate qualifies for the 
FILOT. 

“Non-Qualifying Property” shall mean that portion of the facilities located on the Land 
and consisting of (i) Existing Property, (ii) except as to Replacement Property, property which 
the Company or any other Sponsor or Sponsor Affiliate places in service after the end of the 
Investment Period, and (iii) any other property which fails or ceases to qualify for FILOT 
Payments under the FILOT Act, including without limitation property as to which the Company 
or any other Sponsor or Sponsor Affiliate has terminated the FILOT pursuant to Section 

4.02(e)(iii) hereof. 

“Person” shall mean and include any individual, association, unincorporated 
organization, corporation, partnership, limited liability company, joint venture, or government or 
agency or political subdivision thereof. 

“Project” shall mean (i) the Land and all buildings, structures, fixtures and other real 
property improvements now or hereafter constructed on the Land, (ii) all machinery, equipment, 
furnishings and other personal property heretofore or hereafter acquired by or on behalf of the 
Company or any Co-Investors for use on or about the Land, and (iii) any Replacement Property; 
provided, however, except as to Replacement Property, the term Project shall be deemed to 
include such real property improvements and personal property, whether now existing or 
hereafter constructed or acquired, only to the extent placed in service in the County within the 
Investment Period.  The Company anticipates that the investment in the Project will equal or 
exceed $11,642,778 and will result in the creation by the Company of at least 49 new full-time 
jobs within the County 

“Property Tax Year” shall mean the annual period which is equal to the fiscal year of the 
Company or any other Co-Investor, as the case may be, i.e., with respect to the Company, the 
period ending on December 31 of each year. 

“Released Property” shall include property which was initially FILOT Property but 
which is scrapped, sold, disposed of, or released from this Agreement by the Company or any 
other Sponsor or Sponsor Affiliate pursuant to Section 4.02(e) hereof and Section 12-44-50(B) 
of the FILOT Act; property which the Company or such Sponsor or Sponsor Affiliate dedicates 
to the public use within the meaning of Section 12-6-3420(C) of the Code; and any FILOT 
Property damaged, destroyed, or taken by process of eminent domain and not restored or 
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replaced. 

“Replacement Property” shall mean all property placed in service in substitution of, or as 
replacement for, any Released Property, regardless of whether such property serves the same 
function as the property it replaces and regardless of whether more than one piece replaces a 
single piece of FILOT Property, but only to the extent that such property may be included in the 
calculation of the FILOT pursuant to Section 5.01(d) hereof and Section 12-44-60 of the FILOT 
Act. 

 “Sponsor” and “Sponsor Affiliate” shall mean an entity whose investment with respect 
to the Project will qualify for the FILOT pursuant to Section 6.02 hereof and Sections 12-44-
30(19) or (20) and Section 12-44-130 of the Code.  As of the original execution and delivery of 
this Agreement, the only Sponsor is Company. 

“State” shall mean the State of South Carolina. 

“Term” shall mean the term of this Agreement, as set forth in Section 7.01 hereof. 

“Transfer Provisions” shall mean the provisions of Section 12-44-120 of the FILOT Act. 

Section 1.02. References to Agreement.  The words “hereof”, “herein”, “hereunder”, 
and other words of similar import refer to this Agreement as a whole. 

END OF ARTICLE I 
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ARTICLE II 
 

REPRESENTATIONS 

Section 2.01. Representations by County.  The County represents that (i) it is a body 
politic and corporate and a political subdivision of the State, (ii) it is authorized by the Act to 
enter into this Agreement, (iii) it has approved this Agreement in accordance with the procedural 
requirements of the Act and any other applicable state law, and (iv) it has authorized its officials 
to execute and deliver this Agreement. 

Section 2.02. Representations by Company.  The Company makes the following 
representations as the basis for the undertakings on its part herein contained: 

(a) The Company is a corporation organized and existing and in good standing under 
the laws of _________ and authorized to do business in the State; has all requisite power to enter 
into this Agreement and to carry out its obligations hereunder; and by proper action has been 
duly authorized to execute and deliver this Agreement.  The Company’s fiscal year end is 
December 31, and the Company will notify the County of any changes in the fiscal year of the 
Company. 

(b) The Company presently intends to operate, or cause operation of, the Project as a 
______________________ facility and for related activities in the County. 

END OF ARTICLE II 
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ARTICLE III 
 

COVENANTS OF COUNTY 

Section 3.01. Agreement to Accept FILOT Payments.  The County agrees to accept 
FILOT Payments in accordance with Section 5.01 hereof in lieu of ad valorem taxes with respect 
to that portion of the Project consisting of FILOT Property until this Agreement expires or is 
sooner terminated. 

Section 3.02. Commensurate Benefits.  The parties acknowledge the intent of this 
Agreement, in part, is to afford the Company and each other Co-Investor the benefits specified in 
this Article III in consideration of the Company’s decision to locate the Project within the 
County, and this Agreement has been entered into in reliance upon the enactment of the Act and 
the County’s compliance with the requirements thereof.  In the event that a court of competent 
jurisdiction holds that the FILOT Act is, in whole or in part, unconstitutional or this Agreement 
or agreements similar in nature to this Agreement are invalid or unenforceable in any material 
respect, or should the Company determine there is a reasonable doubt as to the validity or 
enforceability of this Agreement in any material respect, then at the request of Company, the 
County agrees to use its best efforts to extend to the Company and each other Co-Investor the 
intended benefits of this Agreement, including, without limitation, any benefits afforded under 
the Act, as applicable, to the extent allowed by law, but expressly excluding any benefits 
afforded under Title 12, Chapter 6 of the Code.  Further, the County agrees, if requested by the 
Company or any other Co-Investor, to enter into a lease purchase agreement with the Company 
and each other Co-Investor pursuant to Section 12-44-160 of the FILOT Act, and Title 4, 
Chapter 29 or Title 4, Chapter 12 of the Code, as applicable, or to take such other steps as may 
be appropriate to extend to the Company and each other Co-Investor the intended benefits of this 
Agreement.  The Company acknowledges that if a court of competent jurisdiction holds all or 
part of the FILOT Act is unconstitutional or otherwise illegal, the FILOT Act currently provides 
the Company and each other Co-Investor must transfer the FILOT Property to the County 
pursuant to lease-purchase arrangements within 180 days following such determination in order 
for the FILOT benefits to continue to apply.  In such lease purchase agreement, the County, upon 
the conveyance of title to the Project to the County at the expense of the Company or such other 
Co-Investor, as the case may be, agrees to lease the Project to the Company or any such other 
Co-Investor, as the case may be, and upon payment of all outstanding obligations incurred under 
such lease purchase agreement, the Company and each such other Co-Investor shall have the 
option to purchase its respective portion of the Project for Ten Dollars ($10.00). 

 
END OF ARTICLE III 
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ARTICLE IV 

 
COVENANTS OF COMPANY 

Section 4.01.  Minimum Contractual Investment Requirement and Minimum Job 
Requirement.  The Company agrees that it will comply with, or cause compliance with, the 
Minimum Contractual Investment Requirement and the Minimum Job Requirement. 

Section 4.02. Investment in Project. 

(a) The Company hereby agrees to acquire, equip, or construct, or cause to be 
acquired, equipped, or constructed, the Project, as the same shall be determined from time to 
time by the Company, in its sole discretion.  As required by Section 12-44-30(2) of the FILOT 
Act, at least a portion of the FILOT Property comprising the Project shall be placed in service no 
later than the end of the Property Tax Year which is three years from the year in which this 
Agreement is executed and delivered, i.e. the Property Tax Year ending on December 31, 2023. 

(b) Expenditures by Co-Investors shall, together with expenditures by the Company, 
count toward all investment requirements set forth in this Agreement, including the Minimum 
Contractual Investment Requirement and, to the full extent permitted by the FILOT Act, the 
Minimum Statutory Investment Requirement.  Aggregate investment shall generally be 
determined by reference to the property tax returns of the Company and all other Co-Investors 
filed with respect to the Project, including without limitation, each such entity’s SCDOR PT-300 
or such comparable forms, as the Department of Revenue may provide in connection with 
projects under the Act and filed with respect to each Property Tax Year during the Investment 
Period, without regard to depreciation or other diminution in value.  

(c) The County agrees that if the Minimum Contractual Investment Requirement is 
satisfied, the Investment Period may be extended, upon approval of such extension by Council in 
its sole discretion, to a period which does not exceed the tenth anniversary of the end of the 
property tax year in which the initial property comprising all or a portion of the Project is placed 
in service, in order to also extend the benefits of the FILOT to investment in the Project made 
during the extended period.  There shall be no extension, however, of the period for meeting the 
Minimum Statutory Investment Requirement. 

(d) The Company and/or its designated Co-Investors shall retain title to, or other 
property rights in, its respective portion of the Project throughout the Term of this Agreement, 
and the Company and each other Co-Investor shall have full right to lease, mortgage or 
encumber the Project, including, without limitation, in connection with any financing 
transactions, in its sole discretion. 

(e) The Company and each other Co-Investor shall have the right at any time and 
from time to time during the Term hereof to undertake any of the following: 

(i) The Company and each other Co-Investor may, at its own expense, add to 
the Project all such real and personal property as the Company or such Co-Investor, as the case 
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may be, in its discretion deems useful or desirable, including FILOT Property qualifying for the 
FILOT under Section 5.01 hereof without any limit as to the amount thereof. 

(ii) Subject to the provisions of Section 5.01(f)(ii) hereof, in any instance 
when the Company or any other Co-Investor in its discretion determines any items included in 
the Project, including any FILOT Property and any portion of the Land, have become 
inadequate, obsolete, worn out, unsuitable, undesirable, or unnecessary for operations at the 
Project, the Company or such Co-Investor as the case may be, may remove such property or 
portions of the Land from the Project and sell, trade in, exchange, or otherwise dispose of them 
as a whole or in part without the consent of the County. 

(iii) The Company and each other Co-Investor may, at any time and in its 
discretion by written notice to the County, remove any FILOT Property, real or personal, from 
the FILOT arrangement set forth in this Agreement and retain such property for use as part of its 
operations in the County, and thereafter such property will be subject to ad valorem taxes; 
provided, that any such notice requirement may be, but shall not be required to be, satisfied by 
property tax returns filed with respect to the Project, including without limitation, such entity’s 
SCDOR PT-300 or such comparable forms, as the Department of Revenue may provide in 
connection with projects under the Act. 

(iv) If the Company or any other Co-Investor sells, leases, or otherwise 
disposes of any portion of the Land, the Company or such other Co-Investor shall deliver to the 
County, a revised Exhibit A to this Agreement or supplements to Exhibit A and such revised or 
supplemented Exhibit A shall be automatically made a part of this Agreement without the 
necessity of additional action or proceedings by the County; provided, that any requirement to 
provide such revisions or supplements to the County may be, but shall not be required to be, 
satisfied by property tax returns filed with respect to the Project, including without limitation, 
such entity’s SCDOR PT-300 or such comparable forms, as the Department of Revenue may 
provide in connection with projects under the Act. 

(v) All FILOT Property sold, leased or otherwise disposed of under this 
Section shall be deemed Released Property for purposes of this Agreement. 

Section 4.03. Payment of Administration Expenses.  The Company will reimburse, or 
cause reimbursement of, the County from time to time for its Administration Expenses promptly 
upon written request therefor, but in no event later than sixty (60) days after receiving written 
notice from the County specifying the nature of such expense and requesting the payment of the 
same.  The County acknowledges it imposes no charge in the nature of recurring fees in 
connection with the incentives authorized by this Agreement, and, aside from attorney’s fees, the 
County does not reasonably foresee that any out of pocket expenses in connection with the 
Agreement and the transactions authorized hereby will be incurred. 

Section 4.04. Use of Project for Lawful Activities.  During the Term of this 
Agreement, the Company and any other Co-Investor shall use the Project as it deems fit for any 
lawful purpose. 

Section 4.05. Maintenance of Existence.  Except in the event the resulting, surviving 
or transferee entity is the Company or an Affiliate of the Company, as to which such 
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consolidation, merger, or transfer the County hereby consents, unless the County shall provide 
prior consent or subsequent ratification otherwise, which consent or ratification shall not be 
unreasonably withheld, conditioned, or delayed, the Company covenants that it will maintain its 
separate existence and will not dissolve or consolidate with, merge into or transfer, or otherwise 
dispose of substantially all of its property to any other entity or permit one or more other entities 
to consolidate with or merge into it or purchase substantially all of its property unless:  

(a) the Company shall be the continuing business entity, or the business entity formed 
by such consolidation, or into which the Company is merged, or the entity which acquires by 
conveyance or transfer all or substantially all of the Company’s assets, shall (i) be an entity 
organized and existing under the laws of the United States of America or any state thereof or the 
District of Columbia and qualified to do business in the State, (ii) have a net worth equal to or 
greater than the net worth of the Company immediately preceding the date of such merger, 
consolidation or transfer, and (iii) expressly and unconditionally assume, by written agreement 
supplemental hereto and acceptable to the County as to form and content, in its reasonable 
discretion, every payment obligation of the Company herein and the performance of every 
covenant of this Agreement on the part of the Company to be performed or observed; 

(b) immediately after giving effect to such transaction, no Event of Default, and no 
event, which, after notice or lapse of time or both, would become an Event of Default, shall have 
happened and be continuing; and 

(c) the Company shall have delivered to the County (i) a certificate of a duly 
authorized officer of the Company accompanied by financial statements of the surviving 
company (if other than the Company) showing compliance with the net worth requirements 
specified in paragraph (a) above and (ii) an opinion of counsel for the Company and/or counsel 
to the transferee company, each stating that such consolidation, merger, conveyance or transfer 
and such supplement to this Agreement comply with this Section and that all conditions 
precedent herein provided for relating to such transaction have been complied with. 

  
Upon any consolidation or merger or any conveyance or transfer of all or substantially all 

of the Company’s assets in accordance with this Section, the successor business entity formed by 
such consolidation or into which the Company is merged or to which such conveyance or 
transfer is made shall succeed to, and be substituted for, and may exercise every right and power 
of the Company under this Agreement with the same effect as if such successor entity had been 
named as the Company herein, and thereafter the Company shall be relieved of all obligations 
and covenants under this Agreement.  

If a consolidation, merger or conveyance or transfer is made as permitted by this Section, 
the provisions of this Section shall continue in full force and effect and no further consolidation, 
merger or conveyance or transfer shall be made except in compliance with the provisions of this 
Section. 

The Company acknowledges transfers of this Agreement or FILOT Property may cause 
the FILOT Property to become ineligible for a FILOT or result in penalties under the FILOT Act 
absent compliance by the Company with the Transfer Provisions. 
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Section 4.06. Records and Reports.  (A) The Company and each other Sponsor and 
Sponsor Affiliate will maintain, or cause to be maintained, such books and records as will permit 
(i) the identification of those portions of the Project which it places in service in each Property 
Tax Year during the Investment Period, the amount of investment with respect thereto, (ii) the 
computation of all FILOT Payments to be made with respect to such property hereunder, and (iii) 
the computation of any Infrastructure Improvement Credit to be provided with respect to any 
FILOT Payments.  The record keeping requirement includes the maintenance of records of 
compliance with the requirements applicable to Infrastructure Improvement Credits.  Company 
and each other Sponsor and Sponsor Affiliate agree to comply with all reporting requirements of 
the State and the County applicable to FILOT Property under the FILOT Act, including without 
limitation the reports required by Section 12-44-90 of the FILOT Act (collectively, “Filings”).  
Specifically, the following shall be provided: 

(1)  Upon direction of the governing body of the County, a County Official may 
request and obtain such financial books and records from the Company and any other Sponsor or 
Sponsor Affiliate that support the FILOT returns of such Sponsor or Sponsor Affiliate as may be 
reasonably necessary to verify the calculations of the FILOT Payments by such Sponsor or 
Sponsor Affiliate.  For purposes of this item, the term “County Official” shall include the 
Administrator, Auditor, Assessor and Treasurer of the County. 

(2)  Each year during the Term hereof, the Company and each other Sponsor or 
Sponsor Affiliate shall deliver to the County Auditor, the County Assessor, and the County 
Treasurer a copy of its most recent annual filings made with the Department of Revenue with 
respect to the Project at the same time as delivery thereof to the Department of Revenue. 

(3)  The Company shall cause a copy of this Agreement, as well as a copy of the 
completed Form PT-443 required by the Department of Revenue, to be filed within thirty (30) 
days after the date of execution and delivery hereof with the County Auditor, the County 
Assessor, and the County Treasurer of the County, and with the Department of Revenue, and 
shall update such Form PT-443 from time to time to the extent that the information therein is no 
longer accurate. 

(4)   To assist the County in calculating the FILOT Payments and the amount of the 
Infrastructure Improvement Credits, the Company shall annually provide the County with a 
schedule reflecting the Company’s calculation of the FILOT and the Infrastructure Improvement 
Credits. 

(B) Pursuant to Section 12-44-55(B) of the FILOT Act, the parties have agreed to waive 
all of the requirements of Section 12-44-55 of the FILOT Act, including specifically, Section 12-
44-55(A) of the FILOT Act. 

(C) The Company agrees that the County and its authorized agents have the right at all 
reasonable times and upon prior reasonable notice to enter upon and examine and inspect the 
Project and to have access to and examine and inspect all the Company’s books and records 
pertaining to the Project.  The right of examination and inspection shall be exercised only upon 
reasonable and necessary terms and conditions prescribed by the Company to protect the 
Company’s confidentiality and proprietary rights.  Any such entrance upon and examination and 
inspection of the Project shall be at the County’s expense. 



Fee Agreement 
Horry County, South Carolina, and Project Down 

Page 13 of 27 
   
 

 

(D) The County acknowledges and understands that the Filings may contain, and the 
Company may have and maintain at the Project, certain confidential and proprietary information, 
including, but not limited to, trade secrets, financial, sales or other information concerning the 
operations and processes of the Company and other Co-Investors (“Confidential Information”) 
and that any disclosure of the Confidential Information could result in substantial harm to the 
Company or other Co-Investors and could have a significant detrimental impact on the 
employees of the Company or other Co-Investors and also upon the County.  Except as required 
by law, including, without limitation, court orders, the County agrees to use its best reasonable 
efforts to keep confidential, and to cause employees, agents and representatives of the County to 
keep confidential, the Confidential Information which may be obtained from the Company or 
any other Co-Investor, its agents or representatives, when the Confidential Information is clearly 
marked and identified as Confidential Information and known to the County to be Confidential 
Information.  The County shall not knowingly and willfully disclose and shall cause all 
employees, agents and representatives of the County to not knowingly and willfully disclose the 
marked and identified Confidential Information to any person or entity other than in accordance 
with the terms of this Agreement.  If a demand is made for the release, under color of law, to a 
third party of any Confidential Information, the County shall notify the Company or other Co-
Investor and give the Company or other providing Co-Investor the opportunity to contest the 
release. 

END OF ARTICLE IV
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ARTICLE V 
 

FEES IN LIEU OF TAXES; 
INFRASTRUCTURE IMPROVEMENT CREDITS 

Section 5.01. Payment of Fees in Lieu of Ad Valorem Taxes. 

(a) In accordance with the FILOT Act, the parties hereby agree, that during 
the Term hereof, there shall be due annually with respect to that portion of the Project 
constituting FILOT Property, whether owned by the Company or by any other Sponsor or 
Sponsor Affiliate, a FILOT calculated as set forth in this Section.  The FILOT shall be collected 
and enforced in accordance with Section 12-44-90 of the FILOT Act.  It is anticipated that, with 
respect to the Company, the initial FILOT Payment, which shall be due under current Code 
requirements on the January 15 following the year in which the County adds the initial FILOT 
Property to its tax rolls, will be due on January 15, ____ if the Company places the initial FILOT 
Property in service in the Property Tax Year ending December 31, ____.  If the Company 
designates any other Sponsor or Sponsor Affiliates, as the same shall have been consented to or 
ratified by the County pursuant to Section 6.02 hereof, if such consent or ratification is required 
thereunder, the Company must notify the County in writing at the time of such designation as to 
whether such Sponsor or Sponsor Affiliate shall be primarily liable for the FILOT Payments 
hereunder with respect to such other entity’s portion of the FILOT Property.  Unless and until 
any such additional notification is received, and the County consents in writing, the Company 
shall be primarily liable for all other FILOT Payments to the extent set forth hereinabove in this 
paragraph (a). 

(b) Subject to adjustment pursuant to the provisions of this Section 5.01, the FILOT 
shall be calculated each year in accordance with the following provisions: 

(i) For each annual increment of investment in FILOT Property, the FILOT 
Payments shall be payable for a period of twenty (20) years; provided, that the Company or any 
other Sponsor or Sponsor Affiliate may, prior to the end of such period, apply to the County for 
an extension of such period up to the maximum such extension permitted by the FILOT Act, 
and the County may approve of such extension, in its sole discretion.  Accordingly, if such 
FILOT Property is placed in service during more than one year, each year’s investment during 
the Investment Period shall, prior to any such additional extension, be subject to the FILOT for 
a period of twenty (20) years. 

(ii) The FILOT shall be calculated using (1) an assessment ratio of 6%; (2) a 
millage rate of 228.8 which shall be fixed for the entire term of the FILOT; and (3) the fair 
market value of the FILOT Property, determined in accordance with the FILOT Act, typically by 
using the original income tax basis without regard to depreciation or reassessment for any real 
property and the original income tax basis less allowable depreciation (except depreciation due 
to extraordinary obsolescence) for any personal property; provided, however, that to the extent 
permitted by law, the Company or any other Sponsor or Sponsor Affiliate and the County may 
agree to hereafter amend this Agreement as to Project property owned by such entity so as to 
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determine the fair market value of any such property in accordance with any other method 
permitted by the FILOT Act. 

(iii) All such calculations shall take into account all deductions for 
depreciation or diminution in value allowed by the Code or by the tax laws generally, and those 
tax exemptions which would have been applicable if such property were subject to ad valorem 
taxes, except the five-year exemption from taxes allowed for certain manufacturing, distribution, 
corporate headquarters and research and development facilities pursuant to Section 3(g) of 
Article X of the Constitution of the State and Sections 12-37-220(B)(32) and (34) of the Code. 

(iv) For purposes of calculating the FILOT, the FILOT Property shall not 
include any Released Property or Non-Qualifying Property. 

(c) The FILOT Payments are to be recalculated: 

(i) to reduce such payments in the event the Company or any other Sponsor 
or Sponsor Affiliate disposes of any part of the FILOT Property within the meaning of Section 
12-44-50(B) of the FILOT Act and as provided in Section 4.02(e)(ii) hereof, by the amount 
applicable to the Released Property;  

(ii) to reduce such payments in the event that the FILOT Property or any 
portion thereof is damaged or destroyed, lost or stolen, or the subject of condemnation 
proceedings, or otherwise removed from the Project as a result of circumstances beyond the 
control of the Company or any other Sponsor or Sponsor Affiliate; 

(iii) to increase such payments in the event the Company or any other Sponsor 
or Sponsor Affiliate adds any FILOT Property (other than Replacement Property) to the Project; 
or 

(iv) to adjust such payments if the Company or any other Sponsor or Sponsor 
Affiliate elects to convert any portion of the FILOT Property from the FILOT to ad valorem 
taxes, as permitted by Section 4.02(e)(iii). 

(d) Upon installation or placing in service by the Company or any other Sponsor or 
Sponsor Affiliate of any Replacement Property for any Released Property, such Replacement 
Property shall become subject to FILOT Payments to the fullest extent allowed by law, pursuant 
to the following rules in accordance with Section 12-44-60 of the FILOT Act: 

(i) Such Replacement Property does not have to serve the same function as 
the Released Property it is replacing.  Replacement Property is deemed to replace the oldest 
property subject to the FILOT, whether real or personal, which is disposed of in the same 
Property Tax Year as the Replacement Property is placed in service.  Replacement Property 
qualifies for FILOT Payments up to the original income tax basis of the Released Property which 
it is replacing in the same Property Tax Year.  More than one piece of property can replace a 
single piece of property.  To the extent that the income tax basis of the Replacement Property 
exceeds the original income tax basis of the Released Property which it is replacing, the excess 
amount is subject to payments equal to the ad valorem taxes which would have been paid on 
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such property but for this Agreement.  Replacement property is entitled to the FILOT Payments 
for the remaining portion of the twenty-year period applicable to the Released Property. 

(ii) The Company and any other Sponsor or Sponsor Affiliate shall maintain, 
or cause to be maintained, records sufficient to identify all Replacement Property it places in 
service, and the FILOT Payments with respect thereto shall be calculated using the millage rate 
and assessment ratio provided on the property it is replacing. 

(e) In the event that, for any reason, the FILOT Act and/or the FILOT or any portion 
thereof is, by a court of competent jurisdiction following allowable appeals, declared invalid or 
unenforceable in whole or in part, or the portion of the Project consisting of FILOT Property is 
deemed not to be eligible for a FILOT pursuant to the FILOT Act in whole or in part, the 
Company and the County express their intentions that such payments be reformed so as to afford 
the Company and any other Sponsor or Sponsor Affiliate, benefits commensurate with those 
intended under this Agreement as then permitted by law, including without limitation any 
benefits afforded under Title 4, Chapter 12 and Title 4, Chapter 29 of the Code, as applicable, to 
the extent allowed by law, but expressly excluding any benefits afforded under Title 12, Chapter 
6 of the Code.  Absent the legal authorization to effect such reformation, the Company and the 
County agree that there shall be due hereunder with respect to the portion of the FILOT Property 
affected by such circumstances ad valorem taxes, and that, to the extent permitted by law, the 
Company and any other Sponsor and Sponsor Affiliate shall be entitled: (1) to enjoy any 
exemption from ad valorem taxes (or fees in lieu of taxes) provided by Article X, Section 3 of 
the Constitution of the State, and any other exemption allowed by law; and (2) to enjoy all 
allowable depreciation.  To the extent that under such circumstances the FILOT Payments 
hereunder are subject to retroactive adjustment, then there shall be due and payable with respect 
to the portion of the FILOT Property in question an amount equal to the difference between the 
FILOT Payments theretofore actually paid and the amount which would have been paid as ad 
valorem taxes, together with interest on such deficiency as provided in Section 12-54-25(D) of 
the Code (a “Deficiency Payment”). 

(f)  

(i) In the event that the investment in the Project is insufficient to satisfy the 
Minimum Statutory Investment Requirement, and subject to the provisions of Section 12-44-130 
and Section 12-44-30(19) of the FILOT Act, then all FILOT Payments shall revert retroactively 
to ad valorem taxes calculated as set forth in paragraph (e) above, and a Deficiency Payment 
shall be due and payable from each such owing entity with respect to FILOT Payments 
theretofore made.  To the extent necessary to collect a Deficiency Payment under this clause (i) 
due to failure to satisfy the Minimum Statutory Investment Requirement, Section 12-44-140(D) 
of the Code provides that any statute of limitations that might apply pursuant to Section 12-54-85 
of the Code is suspended. 

(ii) In the event that investment in the Project based on an income tax basis 
without regard to depreciation satisfies the Minimum Statutory Investment Requirement, but 
following the Investment Period falls below the Minimum Statutory Investment Requirement, 
without regard to depreciation, the Project shall thereafter be subject to ad valorem taxes 
calculated as set forth in paragraph (e) above.  
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(iii) In the event the Minimum Statutory Investment Requirement is satisfied 
by the end of the Investment Period but the Minimum Contractual Investment Requirement is not 
satisfied prior to the end of the Investment Period, then this Agreement is terminated except for 
those matters intended to survive termination. 

(iv) In accordance with the provisions of Sections 4.02(b) and 6.02 hereof, the 
fair market value of all property utilized by the Company and any other Co-Investor, as the case 
may be, at the Project site, whether owned outright by the Company or any other Co-Investor or 
utilized by the Company or any other Co-Investor pursuant to any financing agreement or any 
lease or other arrangement with any Co-Investor and whether or not subject to this Agreement, 
shall be counted toward all investment obligations under this Agreement, including, to the extent 
permitted by law, investment obligations under the FILOT Act. 

(g) Except as otherwise set forth in this Agreement or as otherwise required by the 
FILOT Act, any amounts due to the County under this Section 5.01 as a Deficiency Payment or 
other retroactive payment shall be paid within ninety (90) days following receipt by the owing 
Company or other Sponsor or Sponsor Affiliate, as the case may be, of notice from the County 
that such a Deficiency Payment or other retroactive payment is due from such entity and shall be 
collected and enforced in accordance with Section 12-44-90 of the FILOT Act.  

(h) Notwithstanding any other provision of this Agreement, the Company 
acknowledges and agrees that County’s obligation to provide for FILOT Payments ends, and this 
Agreement is terminated, if the Land and building in which the Project is located is applied to a 
use other than a use which qualifies for the incentives available under the FILOT Act.  The 
provisions of subsection (f) relating to retroactive payments apply if this Agreement is 
terminated in accordance with this subsection prior to the end of the Investment Period and 
before the Company has achieved the Minimum Contractual Investment Requirement.  The 
Company agrees that if this Agreement is terminated pursuant to this subsection, that under no 
circumstance shall the County be required to refund or pay any monies to the Company. 

(i) Notwithstanding any other provision of this Agreement, the Company 
acknowledges and agrees that County’s obligation to provide the FILOT incentive and the 
Infrastructure Improvement Credits ends, and this Agreement is terminated, if the Company 
ceases operations.  For purposes of this Section 5.01(i), “cease operations” means permanent 
closure of the facility.  Company agrees that if this Agreement is terminated pursuant to this 
Section 5.01(i), that under no circumstance shall the County be required to refund or pay any 
monies to the Company.   

Section 5.02. Infrastructure Improvement Credit.   

(a) The Company agrees to pay, or cause to be paid, the portion of the entity’s 
Infrastructure Costs as and when due.  The Company agrees that, as of any date during the term 
of this Agreement, the cumulative dollar amount expended by the Company on Infrastructure 
Costs shall equal or exceed the cumulative dollar amount of the respective Infrastructure 
Improvement Credits received by the respective entity. 

(b) (1)  Pursuant to Section 12-44-70 of the Act, the County authorizes and grants 
to the Company and Developer Infrastructure Improvement Credits as follows:  Ten percent 
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(10%) of the respective entity’s FILOT Payments attributable to millage levied for County 
purposes for the first ten (10) years in which FILOT Payments are required to be made under this 
Agreement (anticipated to commence with the FILOT Payment due by January 15, ____, and 
end with the FILOT Payment due by January 15, ____).  The Infrastructure Improvement Credits 
are conditioned on the Company’s satisfaction of the Minimum Contractual Investment 
Requirement and the Minimum Job Requirement prior to the end of the Investment Period and 
the maintenance of the Minimum Contractual Investment Requirement and the Minimum Job 
Requirement for each year thereafter in which Company receives an Infrastructure Improvement 
Credit.  Such Infrastructure Improvement Credits shall be made available to pay or reimburse the 
payment of all or a portion of the Infrastructure Costs incurred by the Company.  If either the 
Minimum Contractual Investment Requirement or the Minimum Job Requirement, or both, is not 
satisfied by the end of the Investment Period, the County shall no longer have any obligation to 
provide the Infrastructure Improvement Credits.  The Infrastructure Improvement Credits do not 
apply to the portion of the FILOT Payments attributable to millage levied for school purposes 
and municipal purposes.  

   (2)  If, at the end of the Investment Period, Company has satisfied the Minimum 
Statutory Investment Requirement but has failed to satisfy either the Minimum Contractual 
Investment Requirement or the Minimum Job Requirement, or both, then Company must repay 
to the County a proportionate amount of the Infrastructure Improvement Credit received during 
the Investment Period.  The amount to be repaid is the amount equal to the proportionate amount 
by which Company failed to meet the Minimum Contractual Investment Requirement and the 
Minimum Job Requirement, based on the actual number of jobs created and investment level 
achieved as of the last day of the Investment Period. 

For purposes of this Section 5.02(b)(2), the prorata repayment due for failure to meet 
either the Minimum Contractual Investment Requirement or the Minimum Job Requirement 
shall be calculated based upon the average of the percentages of satisfaction of each of the 
Minimum Contractual Investment Requirement and Minimum Job Requirement as of the last day 
of the Investment Period; provided, that, in the event that either the Minimum Contractual 
Investment Requirement or the Minimum Job Requirement has been exceeded as of that date, the 
percentage of the surplus shall not count toward offsetting any percentage shortfall of the other 
requirement.  If the average percentage is below 100%, then the Infrastructure Improvement 
Credit shall be repaid on a pro-rata basis by applying the average percentage shortfall to the 
amount of Infrastructure Improvement Credit theretofore received. 

   (3)  If, having achieved the Minimum Contractual Investment Requirement and 
the Minimum Job Requirement by the end of the Investment Period, Company may continue to 
receive Infrastructure Improvement Credits as provided in Section 5.02(b)(1).  In any year after 
achieving the Minimum Contractual Investment Requirement and the Minimum Job 
Requirement, either the investment level falls below the Minimum Contractual Investment 
Requirement or the number of jobs falls below the Minimum Job Requirement, then the amount 
of the Infrastructure Improvement Credit allowed in that year shall be in proportion to which 
Company maintained the Minimum Contractual Investment Requirement and Minimum Job 
Requirement. 
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(c)  The Treasurer of the County shall display and subtract the Infrastructure 
Improvement Credits from the FILOT Payment statement sent to the Company for the duration 
of the Infrastructure Improvement Credits.  

(d)  This Agreement and the Infrastructure Improvement Credits in this Agreement are 
limited obligations of the County provided by the County solely from the stated FILOT Payments 
paid by the Company, and do not and shall never constitute an indebtedness of the County within 
the meaning of any constitutional provision and do not and shall never constitute or give rise to a 
pecuniary liability of the County or a charge against its general credit or taxing power.  The full 
faith, credit, and taxing power of the County are not pledged for the Infrastructure Improvement 
Credits. 

(e)  Notwithstanding any other provisions of this Agreement, no breach by the County of 
this Agreement shall result in the imposition of any pecuniary liability upon the County or any 
charge upon its general credit or against its taxing power.  The liability of the County under this 
Agreement or of any warranty herein included or for any breach or default by the County of any of 
the foregoing is limited solely and exclusively to the provision of Infrastructure Improvement 
Credits against the FILOT Payments.  The County is not required to execute or perform any of its 
duties, obligations, powers, or covenants in this Agreement except to the extent of the FILOT 
Payments received from the Company. The Infrastructure Improvement Credits shall not 
constitute a general obligation or indebtedness of the County nor a pledge of the full faith and 
credit or the taxing power of the County. 

(f)  If the Company removes or disposes of personal property from the Project during 
the term of this Agreement and has claimed an Infrastructure Improvement Credit against its 
FILOT Payments based upon the personal property being included in the Infrastructure Costs, 
then the Company is required to continue to make FILOT Payments on the removed personal 
property for the two years immediately following the year in which the personal property is 
removed from the Project.  The amount of the FILOT Payments due on the removed personal 
property is equal to the FILOT Payment due on the personal property for the year in which the 
personal property is removed or disposed of by the Company.  If the personal property is 
replaced with qualifying replacement property, as defined in the Act, then the removed personal 
property is deemed not to have been removed from the Project.  Notwithstanding anything in this 
subsection to the contrary, the Company shall be required to make the FILOT Payments required 
in this subsection only if and to the extent that the Sections 4-29-68 and 12-44-70 of the Code so 
require at the time that the personal property is removed or disposed of. 

Section 5.03. Statutory Lien.  The parties acknowledge the County’s right to receive 
FILOT Payments hereunder constitutes a statutory lien with respect to the FILOT Property 
pursuant to Section 12-44-90(E) of the Code and Title 12, Chapter 54 of the Code relating to the 
collection and enforcement of ad valorem property taxes. 

END OF ARTICLE V 
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ARTICLE VI 
 

THIRD PARTY ARRANGEMENTS  

Section 6.01. Conveyance of Liens and Interests; Assignment.  The Company and 
each other Sponsor or Sponsor Affiliate may at any time (a) transfer all or any of its rights and 
interests hereunder or with respect to all or any part of the FILOT Property to any Person; or (b) 
enter into any lending, financing, leasing, security, or similar arrangement or succession of such 
arrangements with any financing entity or other Person with respect to this Agreement or all or 
any part of the FILOT Property, including without limitation any sale-leaseback, equipment 
lease, build-to-suit lease, synthetic lease, nordic lease, defeased tax benefit or transfer lease, 
assignment, sublease or similar arrangement or succession of such arrangements, regardless of 
the identity of the income tax owner of such portion of the FILOT Property, whereby the 
transferee in any such arrangement leases a portion of the FILOT Property in question to the 
Company or such other Sponsor or Sponsor Affiliate or any Affiliates of the Company or such 
other Sponsor or Sponsor Affiliate or operates such assets for the Company or any other Sponsor 
or Sponsor Affiliate or any of their respective Affiliates or is leasing such portion of the FILOT 
Property in question from the Company or any other Sponsor or Sponsor Affiliate or any of their 
respective Affiliates.  In order to preserve the benefits of the FILOT hereunder with respect to 
property so transferred: (i) except in connection with any transfer to another Sponsor or Sponsor 
Affiliate or an Affiliate of the Company or such other Sponsor or Sponsor Affiliate or transfers 
pursuant to clause (b) above (as to which such transfers the County hereby consents), the 
Company or such other Sponsor or Sponsor Affiliate shall obtain the prior consent or subsequent 
ratification of the County which consent or subsequent ratification may be granted by the 
County, in its sole discretion; (ii) except when a financing entity which is the income tax owner 
of all or part of the FILOT Property is the transferee pursuant to clause (b) above and such 
financing entity assumes in writing the obligations of the Company or such other Sponsor or 
Sponsor Affiliate hereunder, or when the County consents in writing or when the transfer relates 
to Released Property pursuant to Section 4.02(e) hereof, no such transfer shall affect or reduce 
any of the obligations of the Company or such Sponsor or Sponsor Affiliate hereunder; (iii) to 
the extent the transferee or financing entity shall become obligated to make FILOT payments 
hereunder, the transferee shall assume the then current basis of the Company or other Sponsor or 
Sponsor Affiliate (or prior transferee) in the FILOT Property transferred; (iv) the Company or 
such other Sponsor or Sponsor Affiliate, transferee or financing entity shall, within sixty (60) 
days thereof, furnish or cause to be furnished to the County and the Department of Revenue 
notification of any such transfer; and (v) the Company or such other Sponsor or Sponsor Affiliate 
and the transferee shall comply with all other requirements of the Transfer Provisions.   

Subject to County consent or ratification when required under this Section 6.01, and at 
the expense of the Company or such other Sponsor or Sponsor Affiliate, the County agrees to 
take such further action and execute such further agreements, documents, and instruments as 
may be reasonably required to effectuate the assumption by any such transferee of all or part of 
the rights of the Company or such other Sponsor or Sponsor Affiliate under this Agreement 
and/or any release of the Company or such other Sponsor or Sponsor Affiliate pursuant to this 
Section 6.01.   

The Company acknowledges such a transfer of an interest under this Agreement or in the 
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FILOT Property may cause all or part of the FILOT Property to become ineligible for a FILOT 
or result in penalties under the FILOT Act absent compliance by the Company with the Transfer 
Provisions.   

Section 6.02. Sponsors and Sponsor Affiliates.  The Company may designate from 
time to time other Sponsors or Sponsor Affiliates pursuant to the provisions of Sections 12-44-
30(19) or (20), respectively, and Section 12-44-130 of the FILOT Act, which Sponsors or 
Sponsor Affiliates shall be Persons who join with the Company and make investments with 
respect to the Project, or who participate in the financing of such investments, who agree to be 
bound by the terms and provisions of this Agreement, and who shall be Affiliates of the 
Company or other Persons described in Section 6.01(b) hereof.  All other Sponsors or Sponsor 
Affiliates who otherwise meet the requirements of Section 12-44-30(19) or (20) and Section 12-
44-130 of the FILOT Act must be approved by resolution of the County Council.  Subject to the 
provisions of Sections 12-44-130 and 12-44-30(19) of the FILOT Act, to the extent that a 
Sponsor or Sponsor Affiliate invests an amount equal to the Minimum Statutory Investment 
Requirement at the Project prior to the end of the Investment Period the investment by such 
Sponsor or Sponsor Affiliate shall qualify for the FILOT payable under Section 5.01 hereof 
(subject to the other conditions set forth therein).  The Company shall provide the County and 
the Department of Revenue with written notice of any Sponsor or Sponsor Affiliate designated 
pursuant to this Section 6.02 within ninety (90) days after the end of the calendar year during 
which any such Sponsor or Sponsor Affiliate has placed in service assets to be used in 
connection with the Project, all in accordance with Section 12-44-130(B) of the FILOT Act. 

END OF ARTICLE VI 
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ARTICLE VII 
 

TERM; TERMINATION 

Section 7.01. Term.  Unless sooner terminated pursuant to the terms and provisions 
herein contained, this Agreement shall be and remain in full force and effect for a term 
commencing on the date upon which the County approved this Agreement, and ending at 
midnight on the day the last FILOT Payment is made hereunder. 

Section 7.02. Termination.  The County and the Company may mutually agree to 
terminate this Agreement at any time.  The Company may, at its sole option, terminate this 
Agreement at any time with respect to all, or a portion of, its respective portion of the Project, in 
which event such portion of the Project shall be subject to ad valorem taxes, from the date of 
termination.  The rights of the County to receive payment for any retroactive ad valorem taxes, 
Deficiency Payments, interest or penalties, and the enforcement rights with respect to such 
obligations all survive the termination of this Agreement. 

END OF ARTICLE VII 
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ARTICLE VIII 
 

EVENTS OF DEFAULT AND REMEDIES 

Section 8.01. Events of Default.  Any one or more of the following events (herein called 
an “Event of Default”, or collectively “Events of Default”) shall constitute an Event of Default 
by the Company or any other Sponsor or Sponsor Affiliate (the “Defaulting Entity”) but only 
with respect to such Defaulting Entity’s rights, duties, and obligations contained herein: 

(a) if default shall be made in the due and punctual payment of any FILOT Payments, 
which default shall not have been cured within thirty (30) days following receipt of written 
notice of such default from the County; or 

(b) if default shall be made in the due performance of or compliance with any of the 
terms hereof, other than those referred to in the foregoing paragraph (a), and such default shall 
continue for ninety (90) days after the County shall have given the Defaulting Entity written 
notice of such default; provided, the County may, in its discretion, grant the Defaulting Entity a 
longer period of time as necessary to cure such default if the Defaulting Entity proceeds with due 
diligence to cure such default; provided however, that no Event of Default shall exist under this 
Agreement during any period when there is pending, before any judicial or administrative 
tribunal having jurisdiction, any proceeding in which the Defaulting Entity has contested in good 
faith the occurrence of such default. 

Notwithstanding anything herein to the contrary, failure to meet any investment requirement or 
job creation requirement set forth herein shall not be deemed to be an Event of Default under this 
Agreement. 

Section 8.02. Remedies on Event of Default.  Upon the occurrence of any Event of 
Default, the County may exercise any of the following remedies only as to the Defaulting Entity: 

(a) terminate this Agreement by delivery of written notice to the Defaulting Entity 
not less than sixty (60) days prior to the termination date specified therein; 

(b) have access to and inspect, examine, and make copies of the books and records 
and accounts of the Defaulting Entity pertaining to the construction, acquisition, or maintenance 
of the Project or calculation of the FILOT required to be paid by the Defaulting Entity pursuant 
hereto as provided in Section 4.06 hereof; or 

(c) take whatever action at law or in equity as may appear necessary or desirable to 
collect the amount then due or enforce the County’s rights hereunder, it being the express intent 
of the parties that the County, without limitation, shall have the same remedies available by law 
to collect FILOT payments as if they were delinquent ad valorem tax payments, including 
execution upon the lien referred to in Section 5.03 hereof. 

Section 8.03. Defaulted Payments.  In the event the Company or any other Sponsor or 
Sponsor Affiliate should fail to make any of the payments required by such entity under this 



Fee Agreement 
Horry County, South Carolina, and Project Down 

Page 24 of 27 
   
 

 

Agreement, the item or installment so in default shall continue as an obligation of such entity 
until the amount in default shall have been fully paid.  If any such default relates to its 
obligations to make FILOT Payments hereunder, such entity shall pay the same with interest 
thereon at the rate per annum provided by the Code for late payment of ad valorem taxes 
together with any penalties provided by the Code for late payment of ad valorem taxes, all as 
provided in Section 12-44-90 of the Code. 

Section 8.04. Default by County.  Upon the default of the County in the performance 
of any of its obligations hereunder, each of the Company or any other Co-Investor may take 
whatever action at law or in equity as may appear necessary or desirable to enforce its rights 
under this Agreement, including without limitation a suit for mandamus or specific performance. 

END OF ARTICLE VIII 
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ARTICLE IX 
 

MISCELLANEOUS 

Section 9.01. Rights and Remedies Cumulative.  Each right, power, and remedy of 
the County or of the Company or any other Co-Investor provided for in this Agreement shall be 
cumulative and concurrent and shall be in addition to every other right, power, or remedy 
provided for in this Agreement or now or hereafter existing at law or in equity, in any 
jurisdiction where such rights, powers, and remedies are sought to be enforced; and the exercise 
by the County or by the Company or any other Co-Investor of any one or more of the rights, 
powers, or remedies provided for in this Agreement or now or hereafter existing at law or in 
equity or by statute or otherwise shall not preclude the simultaneous or later exercise by the 
County or by the Company or any other Co-Investor of any or all such other rights, powers, or 
remedies. 

Section 9.02. Successors and Assigns.  The terms and provisions of this Agreement 
shall be binding upon and inure to the benefit of the parties hereto, each Co-Investor designated 
pursuant to Section 6.02 hereof and their respective successors and assigns as permitted 
hereunder.  Except as otherwise set forth in Sections 6.01 or 6.02 hereof, with the prior written 
consent of the County or a subsequent written ratification by the County, unless Section 12-44-
120 of the FILOT Act or any successor provision expressly does not require consent, and in 
accordance with the FILOT Act, the Company may assign its respective interest in this 
Agreement in whole or in part.  No approval is required for transfers to Sponsor Affiliates or 
other financing related transfers, as defined in the FILOT Act. 

Section 9.03. Notices; Demands; Requests.  Any notice, election, demand, request or 
other communication to be provided under this Agreement shall be in writing and shall be 
effective (i) when delivered to the party named below, (ii) when deposited with the United States 
Postal Service, certified mail, return receipt requested, postage prepaid, or (iii) when deposited in  
any reputable national “next day” delivery service, addressed as follows (or addressed to such 
other address as any party shall have previously furnished in writing to the other party), except 
where the terms hereof require receipt rather than sending of any notice, in which case such 
provision shall control: 

 (a)  As to the County: 

Horry County 
Attn.:  County Administrator 
1301 Second Avenue 
Conway, South Carolina 29526 
 

        with a copy (which shall not constitute notice) to: 

Horry County 
Attn:  County Attorney 
1301 Second Avenue 
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Conway, South Carolina 29526 
 
 (b)  As to the Company: 

 
        with a copy (which shall not constitute notice) to: 

 
 
 

Section 9.04. Applicable Law.  This Agreement shall be governed by and construed 
in accordance with the laws of the State.  To the extent of any conflict between the provisions of 
this Agreement and the FILOT Act, the FILOT Act controls. 

Section 9.05. Entire Understanding.  This Agreement expresses the entire 
understanding and all agreements of the parties hereto with each other, and neither party hereto 
has made or shall be bound by any agreement or any representation to the other party which is 
not expressly set forth in this Agreement or in certificates delivered in connection with the 
execution and delivery hereof. 

Section 9.06. Severability.  In the event that any clause or provision of this 
Agreement shall be held to be invalid by any court of competent jurisdiction, the invalidity of 
such clause or provision shall not affect any of the remaining provisions hereof. 

Section 9.07. Headings and Table of Contents; References.  The headings of the 
Agreement and any Table of Contents annexed hereto are for convenience of reference only and 
shall not define or limit the provisions hereof or affect the meaning or interpretation hereof.  All 
references in this Agreement to particular articles or Sections or paragraphs of this Agreement 
are references to the designated articles or Sections or paragraphs of this Agreement. 

Section 9.08. Multiple Counterparts.  This Agreement may be executed in multiple 
counterparts, each of which shall be an original but all of which shall constitute but one and the 
same instrument. 

Section 9.09. Amendments.  Subject to the limitations set forth in Section 12-44-
40(K)(2) of the FILOT Act, this Agreement may be amended, and the rights and interest of the 
parties hereunder surrendered, only by a writing signed by all parties. 

Section 9.10. Waiver.  Any party may waive compliance by any other party with any 
term or condition of this Agreement only in a writing signed by the waiving party.  

Section 9.11. Further Proceedings.  To the extent additional proceedings are required 
by law, the County agrees to undertake all such additional proceedings as may be reasonably 
required or appropriate to effectuate the intent of this Agreement. 

END OF ARTICLE IX 

SIGNATURES FOLLOW ON NEXT PAGE. 



Fee Agreement 
Horry County, South Carolina, and Project Down 

Page 27 of 27 
   
 

 

 
IN WITNESS WHEREOF, the parties hereto, each after due authorization, have executed 

this Agreement to be effective as of the date first written above. 

HORRY COUNTY, SOUTH CAROLINA 
 
 
By: ____________________________________________ 

Chairman, County Council 
 
[SEAL]  

 
Attest: 
 
 
By: ________________________________________ 

Patricia S. Hartley, Clerk to Council 
Horry County, South Carolina 

 
 

PROJECT DOWN, 
A ____________ corporation 
 

By: _________________________________ 
 
 
Name:  ______________________________ 
 
 
Title:  _______________________________ 
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EXHIBIT A 

LAND DESCRIPTION 

PIN:    To be provided 

TMS:   To be provided 

Acres:   To be provided 

Address:  To be provided 

 

 
 

 

 











































































































































































































































































































1 
.i 

APPLICATION FOR COUNTY APPOINTMENTS 

NAME: Hi l/o,_r'1J:bu.i c. ,c__ oA rE-1Lp-/-.'-/-rt_ 
ADnREss:Jha7 HJ.If k L) __ tew {<~_"""'_.:;°"d=-------

Can_w.u-x- Sc__ d 2 Sf) k? 
TELEPHONE ~uMMR: ~'{SOG,.;24/___(homc) ___ /v 4 (work) 

DATE OF BIRTH_ / / /;;J __ .=Co-1-/-=--7_,_Lf ____ _ 

YOUR COUNCIL 'v1LMBER / DISTRfCT: 

HAVE YOU EVER BEEN CONVICTED OF i\ FELONY? __ (yes) _K~(no) 

HAVE YOU BEEN ARRESTED OTHER THAN A MINOR TRAFFIC ACCIDENT 

WITHIN THE PAST TEN ( 10) YEARS? _______ (yes)_ X:_ (no) 

BACKGROUND INFORMATION: (Please provide in detail or attach a resume). 

EDUCATION : ___ S €.._S½,,_~~----°'-i-ct"-~ ___ _ 

WORK: 

CIVIC ACTIVJllES: 

__ Q B~l~ . -·------·-·. ··-·---·-·-···-·· ·····-··-···--·•·--·--···---·····---·--
----···· .... ··------·· .. ·----·-···· -----

LIST PREVIOUS SERVICE ON HORRY COUNTY BOARDS OR COMMISSIONS 
(indicate dates ?f tenpsl: 

--ca=-i:f kc.J~~-LI--,-.----
-------------··· 

---------·---------·- --------

J 



I 

DUAL OFFICE HOLDING: Do you presently serve on any Cow1ty or State Board or 

Commission? 

_N(>-______ ·······-······----------

lf appointed to an Horry County Board or Commission. l understand that I will be 

expected to attend all meetings of that Board or Commission. The only rca<;on I would 

not attend ,,·ould be b~causc of illness or pressing personal commitments. I also 

understand that if I am absent from tluce (3) consecutive meetings without a valid reason, 

the Council ,., ill consider this as a voluntary resignation. I am willing to abide by these 

attendance regulations. By acceptance of the appointment. I pledge my time and abilities 

to serve on any board or commission lo which I am appointed. 

~~-~ 
Signature 

t 



Hillary Howard 
Non-Profit Professional 

PROFESSIONAL EXPERIENCE 

Executive Director 
Conway Downtown Alive, Conway, SC, 2009-Present 

Direct all operations of non-profit organization focused on the promotion 
and preservation of Downtown Conway through the National Trust for 
Historic Preservation's Main Street Program model. 

Community Manager 

American Cancer Society, Myrtle Beach, SC, 2007-2009 

Implemented the American Cancer Society's signature event, Relay for Life, 

in seven South Carolina communities by mobilizing volunteers to fund raise 

over $350K annually. 

Marketing Associate 
ART Station, Stone Mountain, GA, 2004-2007 

Conceptualized, developed and executed marketing plan for a 
contemporary arts center with annual budget of $BOOK. Programs included: 
theatre, gallery exhibitions, arts education classes, summer arts camp and 
annual fundraisers. 

Associate Producer 
Marcus Jewish Community Center, Atlanta, GA, 1998-2004 

• Associate Producer, Jewish Theatre of the South 
• Special Events Coordinator, Arts and Entertainment Department 
• Camp Director, JTS Summer Camp 
• Program Director, Katz Family Institute for the ARTS 

Administrative Associate 
Alliance Theatre Company, Atlanta, GA, 1997-1998 

• Season Patron Concierge 
• Production Assistant 
• Company Management Assistant 
• Box Office Associate 

843.450.6241 

hillaryhoward@yahoo.com 

linkedin.com/in/hillaryahoward 

AWARDS 

2019 Mayor's Spirit of Conway Award 

2019 Theatre of the Republic Torry Award 

2019 CDA Outstanding Service Award 

2017 Horry County Historic Preservation 
Award 

2011 Waccamaw Community Foundation 
Young Professional Award 

2007 ART Station Service Award 

2003 Marcus Jewish Community Center of 
Atlanta Professionalism Award 

CIVIC SERVICE 

Waccamaw Market Cooperative 
2009-Present Board Member/President 

Theatre of the Republic 
2010-2018 Board Member/President 

Coastal Carolina University 
2009-Present Homecoming Committee 
2009-Present Community Alliance 

City of Conway 
2008-2015 Recreation Advisory Committee 

Smoke Free Horry 
2010 Leadership Launch Committee 

EDUCATION 

Bachelor of Arts 
California University of PA 
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